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DEPARTMENT  OF  ENERGY 

10  CFR  Part  460 
[Docket  No.  ERA-R-013] 

Grants  for  Offices  of  Consumer 
Services 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  Rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  the 
regulations  which  established  a  program 
of  grants  for  offices  of  consumer 
services  as  authorized  by  section  205  of 
the  Energy  Conservation  and  Production 
Act.  These  regulations  were  established 
by  the  Federal  Energy  Administration 
(FEA),  a  predecessor  agency  of  DOE,  to 
provide  for  a  discretionary  program  of 
grants  to  States  for  the  establishment  or 
operation  of  State  offices  of  consumer 
services  to  assist  the  representation  of 
consumer  interests  in  electric 
proceedings  of  utility  regulatory 
commissions.  DOE  is  revising  these 
regulations  in  response  to  experience 
gained  while  operating  the  program  and 
to  bring  the  program  under  the  current 
financial  assistance  procedures  of  DOE. 
Any  State,  the  District  of  Columbia,  any 
territory  or  possession  of  the  United 
States,  and  the  Tennessee  Valley 
Authority  are  eligible  to  apply  for  a 
grant  under  this  program.  Grants  will  be 
awarded  to  a  limited  number  of 
applicants  selected  annually  on  a 
competitive  basis. 

EFFECTIVE  DATE:  July  6, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Tate,  Office  of  Utility  Systems, 
Economic  Regulatory  Administration,  U.S. 
Department  of  Energy,  2000  M  Street  NW., 
Room  4312,  Washington,  D.C.  20461, 
Telephone:  (202)  254-8266. 

Joshua  P.  Smith,  Office  of  the  Assistant 
General  Counsel  for  Conservation  and 
Solar  Applications,  U.S.  Department  of 
Energy,  20  Massachusetts  Avenue  NW., 
Room  3228,  Washington,  D.C.  20585, 
Telephone:  (202)  376-9469. 

William  L.  Webb,  Office  of  Public 
Information,  Economic  Regulatory 
Administration,  U.S.  Department  of  Energy, 
2000  M  Street  NW.,  Room  B-110, 
Washington,  D.C.  20461,  Telephone:  (202) 
634-2170. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Discussion  of  Comments  and  DOE 
Response. 

A.  Purpose  and  Scope — §  460.1. 

B.  Definitions — §  460.3. 

C.  Grant  Awards — §  460.10. 

D.  Applications — §  460.11. 


E.  Minimum  Program  Requirements — 

§  460.12. 

F.  Allowable  Expenditures — §  460.13. 

G.  Eligible  Consumer  Groups — S  460.14. 

H.  Selection  of  Grantees — §  460.15. 

III.  The  Final  Regulations. 

IV.  Other  Matters. 

I.  Background 

Regulations  establishing  a  grants 
program  for  offices  of  consumer  services 
were  issued  by  the  FEA  as  Part  460, 
Chapter  II,  Title  10,  of  the  Code  of 
Federal  Regulations  on  June  30, 1977  (42 
FR  35163,  July  8, 1977),  and  amended  on 
August  10, 1977  (42  FR  41270,  August  16, 
1977).  An  advance  notice  of  a  program 
rule  had  been  issued  on  May  13, 1977  (42 
FR  24768,  May  16, 1977)  and  the 
comments  received  in  response  to  the 
notice  were  considered  by  FEA  in 
preparing  the  regulations. 

The  regulations  established  a  program 
of  discretionary  grants  to  States, 
pursuant  to  section  205  (42  U.S.C.  6805) 
of  the  Energy  Conservation  and 
Production  Act  (ECPA),  Pub.  L.  94-385, 

90  Stat.  1125  et  seq.,  (42  U.S.C.  6801  et 
seg.).  The  purpose  of  this  program  is  to 
provide  financial  assistance  to  establish 
or  operate  a  State  office  of  consumer 
services  (Office)  to  support  consumer 
representation  in  proceedings  involving 
electric  regulatory  matters  before  a 
utility  regulatory  commission 
(commission). 

In  accordance  with  the  evaluation 
criteria  specified  in  the  regulations,  FEA 
awarded  grants  to  the  12  highest  ranking 
of  the  41  applicants.  DOE  approved  a  set 
of  general  operating  procedures  for  each 
grantee,  as  required  by  the  regulations, 
and  monitored  each  Office’s 
performance  against  the  regulations' 
requirements,  the  procedures,  and  the 
statement  of  work  contained  in  its  grant. 
DOE  received  a  $2  million  appropriation 
for  this  program  in  fiscal  year  1978.  With 
this  level  of  program  funding  and  the 
pending  passage  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA),  Pub.  L.  95-617,  92  Stat.  3117,  et 
seq.,  DOE  asked  each  grantee  to  submit 
an  application  for  second  year  funding. 
These  applications  were  reviewed  and 
funded  by  DOE  in  September  1978. 

Section  142  of  PURPA  amended  Title 
II  of  ECPA  by  adding  a  section  208 
which  authorized  to  be  appropriated 
amounts  not  to  exceed  $10,000,000  for 
each  of  fiscal  years  1979  and  1980,  to 
carry  out  section  205  of  ECPA.  Because 
of  its  experience  gained  while  operating 
the  program  and  changes  in  its  financial 
assistance  procedures,  DOE  issued 
proposed  revisions  to  the  program 
regulations  on  March  21, 1979  (44  FR 
18448,  March  27, 1979).  DOE  received  7 


oral  and  13  written  comments  on  this 
Notice  of  Proposed  Rulemaking. 

Hearings  were  held  in  Washington, 

D.C.,  and  Denver,  Colorado.  Most  of  the 
commenters  and  speakers  at  the 
hearings  endorsed  the  program  as 
proposed  to  be  amended,  and  all 
comments  were  considered  by  DOE.  A 
number  of  commenters  made 
suggestions  which  have  resulted  in  some 
changes  in  the  regulations  issued  today. 

II.  Discussion  of  Comments  and  DOE 
Response 

The  following  is  a  discussion  of 
comments  received  and  DOE’s  response 
to  these  comments.  The  discussion  is 
organized  according  to  the  sections  of 
the  regulations. 

A.  Purpose  and  Scope — §  460.1. — It 
was  suggested  that  the  proposed  rule 
was  unclear  with  respect  to  the 
availability  of  financial  assistance  for 
the  establishment  or  operation  of  an 
Office.  Some  sections  of  the  proposed 
rule  referred  to  financial  assistance  for 
the  establishment  and  operation  of  an 
Office,  thereby  implying  a  preference  for 
those  States  which  do  not  have  existing 
offices.  In  response  to  this  view,  all 
references  in  the  regulations  to  the 
purpose  of  the  financial  assistance 
available  under  this  grant  program  have 
been  made  consistent  with  §  460.1 
which  states  that  grant  funds  are  to  be 
used  “to  establish  or  operate”  an  Office, 
thereby  making  clear  that  financial 
assistance  under  this  program  is  equally 
available  to  all  applicants. 

A  few  commenters  urged  DOE  to 
expand  the  scope  and  purpose  of  the 
program.  One  suggested  that  §  460.1  be 
amended  to  allow  studies  and  research 
not  related  to  a  particular  pending 
proceeding,  but  preparatory  to  an 
anticipated  proceeding.  DOE  believes 
that  funded  research  activities  should  be 
related  to  an  Office’s  or  assisted 
consumer  group’s  involvement  in  a 
pending  or  anticipated  proceeding. 

Grant  funds  should  not  be  used  for 
general  research  activities  not  related  to 
involvement  in  proceedings. 

Suggestions  were  also  made  that 
Offices  be  allowed  to  use  grant  funds  for 
participation  in  natural  gas  proceedings 
and,  further,  an  Office  be  permitted  to 
participate  in  telephone  regulatory 
proceedings.  Because  section  205  of 
ECPA  limits  assistance  to  Offices  for 
involvement  in  electric  utility  matters. 
DOE  is  precluded  from  expanding  the 
scope  of  the  program  to  include  other 
matters. 

B.  Definitions — §  460.3. — Two 
commenters  suggested  that  the 
definition  of  “proceeding”  be  amended 
to  include  judicial  review  of  a  decision 
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made  by  a  utility  regulatory  commission. 
Section  205  of  ECPA  provides  that  the 
purpose  of  OfTices  is  to  assist  consumers 
in  their  presentations  before  utility 
regulatory  commitisions.  It  is  DOE's 
opinion  that  this  statutory  language 
precludes  the  use  of  grant  funds  to 
establish  or  operate  Offices  to  assist 
consumers  in  a  proceeding  before  an 
entity  which  is  not  a  utility  regulatory 
commission  as  defined  in  §  460.3  of  the 
regulations. 

One  commentei  addressed  the 
question  of  an  Office's  intervening 
before  a  rate  setting  body,  such  as  a  city 
council  acting  with  respect  to  a 
municipally-owned  electric  utility,  other 
than  the  usual  State  utility  regulatory 
commission.  The  regulations  restrict  an 
Office’s  interventions  to  proceedings  of 
organizations  which  meet  the  definition 
of  a  utility  regulatory  commission  found 
in  §  460.3  of  the  regulations.  An  Office 
would,  therefore,  only  be  prohibited 
from  intervening  before  a  regulatory 
body  that  fixed,  modified,  approved,  or 
disapproved  rates  for  itself.  In  addition, 
it  should  be  noted  that  an  Office  may 
intervene  before  a  Federal  agency  which 
meets  this  definition. 

C.  Grant  Awards — §  460.10. — DOE 
received  some  comments  stating  that  the 
annual  cycle  of  grant  awards  did  not 
allow  grantees  to  engage  in  adequate 
planning  which  would  enable  them  to 
establish  Offices  with  long-term 
viability.  One  of  the  comments 
suggested  that  grants  be  awarded 
competitively  on  a  biennial  basis.  DOE 
agrees  that  a  two-year  grant  award  may 
be  more  practical  in  terms  of  an  Office’s 
long-term  planning  ability.  However, 
this  consideration  must  be  weighed 
against  two  other  factors:  the 
authorization  and  annual  appropriations 
process,  and  an  opportunity  for  all 
potential  applicants  to  be  able  to 
compete  for  grant  awards.  DOE  has, 
therefore,  determined  that  grants  will  be 
awarded  annually  on  a  competitive 
basis. 

D.  Applications — §  460.11. — One 
commenter  stated  that  the  August  15 
application  submission  date  will  result 
in  awards  too  near  the  close  of  the  fiscal 
year  to  provide  applicants  adequate 
notice  of  their  future  funding  situations. 
DOE  selected  August  15  in  order  to 
ensure  that  applicants  have  adequate 
time  to  prepare  and  submit  applications 
subsequent  to  the  issuance  of  final 
amended  program  regulations.  In 
addition.  §  460.11(a)  provides  that  DOE 
may  establish  another  date  by  notice 
published  in  the  Federal  Register.  DOE 
believes  that  the  flexibility  provided  by 
this  provision  adequately  addresses  the 
commenter’s  concern.  It  should  be  noted 


that,  since  DOE  will  accept  only  one 
application  per  State,  a  State  must 
designate  the  department  or  agency 
which  shall  apply  to  DOE  for  a  grant 
under  this  regulation. 

DOE  received  a  number  of  comments 
regarding  the  appropriateness  oflhe 
$200,000  ceiling  on  grant  awards.  Nearly 
all  of  the  commenters  considered  the 
$200,000  ceiling  inadequate  to  effectively 
establish  or  operate  an  Office.  After 
considering  these  views,  DOE  has 
decided  to  raise  the  grant  award  ceiling 
to  $250,000  to  reflect  the  increasing  cost 
of  establishing  or  operating  an  Office. 
While  the  ceiling  has  been  set  at 
$250,000,  DOE  encourages  requests  of 
less  than  this  amount  and  urges 
applicants  to  request  only  those 
amounts  of  funds  necessary  during  the 
grant  period. 

Several  comments  were  received  on 
the  type  of  information  that  applicants 
are  required  to  submit  as  part  of  the 
grant  application. 

One  commenter  suggested  that 
applicants  be  required  to  (1)  report  on 
their  audit  systems  in  order  to  ensure 
the  proper  use  of  grant  funds,  and  (2) 
demonstrate  plans  to  monitor 
interventions  to  ensure  that  consumer 
interests  are  well  represented  by 
subgrantees.  DOE  has  decided  not  to 
impose  additional  requirements  on 
applicants  because  it  believes  the 
provisions  of  §§  460.11  and  460.12 
adequately  ensure  that  grant  funds  are 
used  responsibly  and  in  the  best  interest 
of  consumers. 

The  following  suggestions  were 
offered  on  the  type  of  narrative 
information  that  should  be  required  of 
applicants  to  describe  their  need  for  an 
Office:  (1)  DOE  should  retain  the  need 
factors  contained  in  the  original 
regulations;  (2)  need  should  be  based  in 
part  on  the  number  and  type  of  hearings 
in  which  an  Office  expects  to 
participate,  and  the  size,  number  and 
resources  of  utilities  in  the  State;  (3)  all 
applicants,  regardless  of  whether  they 
currently  receive  assistance  to  represent 
consumers,  should  be  requii^d  to 
provide  the  same  type  of  information  to 
justify  need;  (4)  need  should  be  based,  in 
part,  on  the  applicant's  and  the  utility 
regulatory  commission’s  willingness  to 
represent  and  consider  the  views  of  all, 
especially  low  income,  consumers;  (5) 
special  consideration  should  be  given  to 
those  Offices  originally  established 
under  this  grant  program;  (6)  grants 
should  nol/be  available  to  establish 
well-financed  Offices;  and  (7)  need 
should  be  based,  in  part,  on  an  Office’s 
current  inability  to  perform  key 
functions  or  to  participate  in 
proceedings. 


DOE  believes  that  the  need  categories 
proposed  in  §  460.11(b){ll)  are  broad 
and  flexible  in  covering  need  and 
adequately  address  the  kinds  of 
concerns  expressed  by  the  commenters. 
Accordingly,  DOE  has  made  no  changes 
to  this  section  as  proposed  to  be 
amended. 

E.  Minimum  Program  Requirements — 

§  460.72.— Section  460.12(c)  of  the 
original  regulations  requires  an  Office  to 
undertake  activities  either  to  assist 
consumer  groups  or  to  advocate  on  its 
own  behalf  a  position  it  determines 
represents  the  position  most 
advantageous  to  consumers.  In  response 
to  DOE’s  invitation  for  comment  on  this 
provision,  four  commenters  submitted 
suggestions.  Two  urged  that  grantees 
should  be  required  to  perform  both 
functions;  one  suggested  that  the 
consumer  group  assistance  function 
should  be  mandatory;  and  one  agreed 
with  the  provision  that  the  Office  should 
have  the  discretion  to  select  which  of 
the  two  functions  it  would  perform. 

After  reviewing  these  comments.  DOE 
has  decided  to  revise  §  460.12(c)  to 
provide  that  an  Office  be  required  both 
to  advocate  positions  on  its  own  behalf 
and  to  provide  assistance  (either 
technical  or  financial)  to  consumer 
groups.  The  purpose  of  this  change  is  to 
promote  the  establishment  of  a  broad- 
based  Office  and,  therefore,  avoid 
supporting  Offices  which  are  merely 
conduits  of  Federal  funds  to  consumer 
groups  or  which  may  be  out-of-touch 
with  their  consumer  constituents. 
Although  an  Office  is  now  requ.red  to 
assist  consumer  groups  as  one  of  its 
functions,  the  regulations  allow  but  do 
not  require  Offices  to  provide  financial 
assistance  to  such  groups.  This 
addresses  the  concern  expressed  by  one 
commenter  that  some  applicants  do  not 
have  the  authority  to  make  subgrants  to 
consumer  groups. 

It  was  suggested  that  Offices  should 
be  limited  to  the  representation  of 
residential  consumers  since  they  have 
no  other  resources  and  are  the  most 
severely  affected  by  rate  increases.  DOE 
continues  to  believe  that  Offices  should 
be  broad-based  and  consider  the 
interests  of  all  consumers  within  the 
State.  Therefore,  the  regulations  do  not 
restrict  the  classes  of  consumers  an 
Office  may  assist. 

One  commenter  suggested  that  DOE 
waive  the  minimum  program 
requirements  to  allow  a  State  office  or 
agency  to  receive  a  grant  if  it  proposed 
to  pass  through  this  funding  to  eligible 
consumer  groups  in  the  State.  The 
minimum  program  requirements  are 
based  on  the  provisions  of  section  205  of 
ECPA.  DOE  believes  that,  in  order  to  be 
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viable,  an  Office  must  be  capable  of 
representing  consumer  interests  by 
intervening  in  proceedings,  performing 
analyses,  and  assisting  eligible 
consumer  groups.  In  addition,  any 
specified  minimum  program 
requirements  must  apply  to  all  Offices. 

F.  Allowable  Expenditures — 

§  460.13. — Two  commenters  questioned 
the  need  for  and  clarity  of  §  460.13(a)(7) 
which  proposed  a  $75  ceiling  on  the 
hourly  rate  to  be  paid  to  a  consultant  by 
an  Office  or  subgrantee.  One  urged  a 
waiver  of  this  ceiling  when  the 
consultant  possessed  exceptional 
qualifications  and  the  other  questioned 
how  to  interpret  this  requirement  in  the 
absence  of  an  hourly  rate.  DOE  has 
determined  that  a  'specific  hourly 
limitation  is  unnecessary  since  the  other 
provisions  of  §  460.13  provide  adequate 
and  effective  limitations  on  consultant 
costs.  DOE  has,  therefore,  removed  the 
mandatory  hourly  consultant  ceiling  rate 
from  the  provisions  of  §  460.13,  but 
expects  that  Offices  would  continue  to 
engage  consultants  at  reasonable  hourly 
rates. 

G.  Eligible  Consumer  Groups — 

§  460.14. — ^Two  comments  were  offered 
on  the  criteria  for  determining  consumer 
group  eligibility  for  assistance. 

The  first  comment  expressed  concern 
that  the  provisions  of  §  460.14  left  open 
the  possibility  that  grant  assistance 
could  be  used  to  promote  all  types  of 
narrow  consumer  interests  or  favorable 
treatment  of  certain  consumer  groups 
over  other  consumers.  The  regulations 
do  not  restrict  eligibility  to  a  specific 
consumer  class  or  group.  DOE  believes 
that  the  eligibility  standards  should 
provide  Offices  with  the  flexibility 
necessary  to  determine  which  consumer 
groups  are  most  in  need  of  assistance. 

The  second  comment  urged  that  the 
class  action  standard  set  forth  in 
proposed  §  460.14(b)(2)  be  deleted.  DOE 
continues  to  believe  that  when  the 
cumulative  consequences  of  the 
outcome  of  a  proceeding  for  consumers 
are  exceptionally  important,  the 
consumer  interest  should  be  protected 
regardless  of  ability  to  pay.  Therefore, 
DOE  has  determined  that  the  class 
action  standard  is  an  appropriate 
mechanism  for  meeting  some  types  of 
consumer  needs. 

H.  Selection  of  Grantees — §  460.15 — 
One  commenter  asserted  that  all  States 
that  do  not  currently  have  an  Office 
should  be  considered  to  have  an  equal 
need  for  an  Office  and  that  these  States 
should,  therefore,  be  evaluated  solely  on 
the  basis  of  the  quality  and  feasibility  of 
their  applications.  COE  believes  that 
each  State’s  need  for  and  commitment  to 
an  Office  are  different  and  cannot  be 


assumed  to  be  equal.  The  evaluation 
criteria  and  the  grant  application  format 
set  forth  in  the  regulations  provide  each 
applicant  with  the  opportunity  to 
describe  its  unique  need  for  an  Office. 

DOE  was  urged  by  a  commenter  to 
give  greater  weight  under  the  need 
criteria  to  the  percentage  of  per  capita 
income  spent  for  electricity  for 
residential  use.  DOE  agrees  that  this 
factor  is  important  but  believes  that  it 
has  been  given  sufficient  weight  in  the 
regulations. 

A  suggestion  was  made  to  reinstate  a 
third  factor  relating  to  the  percent  of 
electricity  in  a  State  generated  by 
natural  gas,  which  had  been  included  in 
the  original  program  regulations.  DOE 
continues  to  believe  that  the  two  need 
factors  set  forth  in  the  proposed 
amendments  are  sufficient  quantitative 
indicators  of  a  State’s  need  for  an  Office 
and,  therefore,  has  retained  only  these 
two  factors. 

One  conunenter  asserted  that 
selection  criteria  should  include  the 
quality  of  performance  to  date  by  any 
applicant  currently  operating  an  Office. 
DOE  believes  that  §  460.15(c),  dealing 
with  evaluation  of  a  State’s  need  for  an 
Office,  adequately  addresses  the 
concern  expressed  in  this  comment.  The 
need  description  of  an  Office  currently 
receiving  outside  financial  assistance 
includes  a  detailed  description  of  the 
Office’s  activities  and  performance  to 
date.  Based  on  such  description,  DOE 
will  be  able  to  evaluate  the  performance 
of  an  existing  Office  and  thereby  make  a 
determination  regarding  need. 

III.  The  Final  Regulations 

The  regulations  are  adopted  as 
proposed  except  for  the  modifications 
described  above  and  minor  clarifying 
and  conforming  modifications. 

IV.  Other  Matters 

DOE  has  determined  that  these 
regulations  are  significant  as  that  term  is 
used  in  Executive  Order  12044  and 
amplified  in  DOE  Order  2030.  These 
regulations  are  considered  significant 
because  they  provide  for 
institutionalized  access  for  consumers  in 
proceedings  and  will:  (1)  Enhance  the 
ability  of  consumers  to  have  adequate 
energy  supplies  at  reasonable  prices;  (2) 
enhance  the  likelihood  that  objectives  of 
national  energy  policy  will  be  met;  and 
(3)  have  the  continued  interest  of 
Congress  and  the  public.  DOE  has 
further  determined  that  these 
regulations  are  not  likely  to  have  a 
major  impact  as  defined  by  Executive 
Order  12044  and  as  amplified  in  DOE 
Order  2030.  Accordingly,  no  regulatory 
analysis  has  been  performed. 


In  accordance  with  section  404  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act)  (Pub.  L.  94-91,  42  U.S.C.  7101 
et  seg.)  the  Federal  Energy  Regulatory 
Commission  (FERC)  received  a  copy  of 
the  proposed  rule.  As  of  June  28. 1979, 
the  date  by  which  FERC  determination 
under  section  404(a)  was  to  have  been 
made,  FERC  had  not  determined  that  the 
proposed  regulation  would  significantly 
effect  any  function  within  its  jurisdiction 
under  sections  402(a)(1),  (b),  (c)(1)  of  the 
DOE  Act. 

(Energy  Conservation  and  Production  Act, 
Pub.  L.  94-385  (42  U.S.C.  6801  et  seq.),  as 
amended  by  the  Public  Utility  Regulatory 
Policies  Act  of  1978,  Pub.  L.  95-617  (16  U.S.C. 
2601  etseq.y,  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91  (42  U.S.C. 

7101  et  se?.)) 

In  consideration  of  the  need  to  make 
financial  assistance  available  for  the 
establishment  or  operation  of  Offices 
and  to  ensure  sufficient  time  for  the 
preparation  and  submission  of  grant 
applications,  good  cause  exists  to  make 
this  regulation  effective  upon 
publication,  rather  than  30  days 
thereafter  as  would  otherwise  be 
required  by  the  Administrative 
Procedure  Act.  Accordingly,  these 
amendments  shall  be  effective  upon 
publication  in  the  Federal  Register. 

In  consideration  of  the  foregoing  Part 
460  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  on  June  29, 
1979. 

David  J.  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 

Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  Part  460,  is  revised  to  read 
as  follows: 

PART  460— GRANTS  FOR  OFFICES  OF 
CONSUMER  SERVICES 

Sec. 

460.1  Purpose  and  scope. 

460.2  General  requirements. 

460.3  Definitions. 

460.10  Grant  awards. 

460.11  Applications. 

460.12  Minimum  program  requirements. 

460.13  Allowable  expenditures. 

460.14  Eligible  consumer  groups. 

460.15  Selection  of  grantees. 

460.16  Grant  termination. 

Authority:  Energy  Conservation  and 

Production  Act,  Pub.  L  94-385  (42  U.S.C.  6801 
et  se^.),  as  amended  by  the  Public  Utility 
Regulatory  Policies  Act,  Pub.  L  95-617  (16 
U.S.C.  2601  et  seq.):  Department  of  Energy 
Organization  Act,  Pub.  L  95-91  (42  U.S.C. 
7101  etseq.). 
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§  460.1  Purpose  and  scope. 

This  part  contains  the  regulations 
adopted  by  the  Department  of  Energy  to 
conduct  a  discretionary  grant  program 
to  provide  Federal  financial  assistance 
to  a  State.  This  financial  assistance 
shall  be  used  to  establish  or  operate  a 
State  office  of  consumer  services  which 
shall  assist  the  representation  of 
consumer  interests  in  proceedings 
before  a  utility  regulatory  commission 
pursuant  to  section  205,  42  U.S.C.  6805, 
of  the  Energy  Conservation  and 
Production  Act,  Pub.  L.  94-385,  90  Stat. 
1125  etseq.,  as  amended.  Grants  will  be 
awarded  annually  on  a  competitive 
basis  to  a  limited  number  of  States. 

§  460.2  General  requirements. 

Except  where  this  part  provides 
otherwise,  the  award  and  administration 
of  grants  under  this  part  will  be 
governed  by  the  following: 

(a)  Office  of  Management  and  Budget 
Circular  A-73,  entitled  “Audit  of  Federal 
Operations  and  Programs;” 

(b)  Federal  Management  Circular  74- 
4.  entitled  “Cost  Principles  Applicable  to 
Grants  and  Contracts  with  State  and 
Local  Governments:" 

(c)  Office  of  Management  and  Budget 
Circular  A-89.  entitled  “Catalog  of 
Federal  Domestic  Assistance;” 

(d)  Office  of  Management  and  Budget 
Circular  A-95,  entitled  “Evaluation, 
Review  and  Coordination  of  Federal  and 
Federally  Assisted  Programs  and 
Projects;" 

(e)  Office  of  Management  and  Budget 
Circular  A-97,  entitled  “Rules  and 
Regulations  Permitting  Federal  Agencies 
to  Provide  Specialized  or  Technical 
Services  to  State  and  Local  Units  of 
Government  under  Title  III  of  the 
Intergovernmental  Coordination  Act  of 
1968;" 

(f)  Office  of  Management  and  Budget 
Circular  A-102,  entitled  “Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments;” 

(g)  Office  of  Management  and  Budget 
Circular  A-llO,  entitled  “Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other 
Nonprofit  Organizations;” 

(h)  Treasury  Circular  1082,  entitled 
“Notification  to  States  of  Grant-in-Aid 
Information;” 

(i)  Treasury  Circular  1075,  entitled 
“Regulations  Governing  Withdrawal  of 
Cash  from  the  Treasury  for  Advances 
under  Federal  Grant  and  Other 
Programs;”  and 

(j)  DOE  Assistance  Regulations  (10 
CFR  Part  600). 


§  460.3  Definitions. 

As  used  in  this  part — 

"Act”  means  the  Energy  Conservation 
and  Production  Act,  Pub.  L.  94-385,  90 
Stat.  1125  et  seq.  (42  U.S.C.  6801  et  seq.), 
as  amended. 

“Commission”  means  a  utility 
regulatory  commission. 

“Consultant”  means  a  person  who 
contracts  to  provide  personal  services 
for  an  Office  and  includes  an  attorney, 
accountant,  economist,  or  other  expert 
witness, 

“Consumer”  means  a  person  who 
buys  electricity  for  purposes  other  than 
resale. 

“Consumer  group”  means  an 
association  or  organization  consisting  of 
not  less  than  three  individuals  that 
represents  a  consumer  interest,  and  may 
include  a  corporation,  nonprofit 
corporation,  unincorporated  association, 
unit  of  general  purpose  local 
government,  tribal  organization,  law 
firm,  committee,  or  association  of 
concerned  consumers. 

“Consumer  interest”  means  a 
potential  benefit  or  detriment  to  a 
consumer  from  the  social,  economic  or 
environmental  consequences  of  the 
outcome  of  a  proceeding. 

“Consumer  interest  office”  means  a 
department,  agency,  or  office  of  a  State 
which  engages  in  activities  on  behalf  of 
a  consumer  interest. 

“DOE”  means  the  Department  of 
Energy. 

“Electric  utility"  means  a  person. 

State  agency  or  Federal  agency  which 
sells  electric  energy  for  purposes  other 
than  resale. 

“Federal  agency”  means  an  agency  or 
instrumentality  of  the  United  States. 

“Fiscal  year”  means  the  12  month 
period  beginning  October  1. 

“Governor”  means  the  chief  executive 
officer  of  a  State  or  territory,  the  Mayor 
of  the  District  of  Columbia,  or  the 
Chairman  of  the  Tennessee  Valley 
Authority. 

“Grantee”  means  the  State  or  other 
entity  named  in  the  notification  of  grant 
award  as  the  recipient. 

“Kilowatt-hour”  means  a  unit  of 
measuring  electricity  usage  which 
represents  a  unit  of  work  or  energy 
equal  to  that  expended  by  one  kilowatt 
in  one  hour. 

“kWh”  means  a  kilowatt-hour. 

“Local  law”  means  the  laws  in  force 
and  effect  in  a  State  and  includes  the 
statutes,  rules  and  regulations,  judicial 
decisions,  administrative  findings  and 
determinations  and  executive  orders 
and  proclamations,  as  enforced  by  the 
State  and  its  judicial  system. 

“Office”  means  an  Office  of  Consumer 
Services. 


“Person”  means  an  individual, 
partnership,  corporation,  unincorporated 
association  or  any  other  group,  entity  or 
organization. 

“Proceeding”  means  a  proceeding 
before  a  utility  regulatory  commission 
involving  consideration  of  electric  rates 
or  other  proposed  electric  regulatory 
actions  involving  an  electric  utility. 

"Secretary”  means  the  Secretary  of 
the  Department  of  Energy. 

“State”  means  a  State,  the  District  of 
Columbia,  American  Samoa,  Guam, 
Puerto  Rico,  the  Virgin  Islands,  the  Trust 
Territory  of  the  Pacific  Islands  and  the 
Tennessee  Valley  Authority. 

“Subgrantee”  means  the  eligible 
consumer  group  named  as  the  recipient 
of  a  grant  which  shall  be  made  by  an 
Office. 

“Technical  assistance”  means 
providing  data,  technical  analyses,  or 
other  information  necessary  to  make  a 
presentation  in  a  proceeding  and  may 
include  preparing  testimony,  providing 
legal  assistance,  and  providing  expert 
testimony. 

“Tribal  organization”  means  the 
recognized  governing  body  of  an  Indian 
Tribe,  or  any  legally  established 
organization  of  Native  Americans  which 
is  controlled,  sanctioned  or  chartered  by 
such  governing  body. 

“TVA”  means  Tennessee  Valley 
Authority. 

“Unit  of  general  purpose  local 
government"  means  any  city,  county, 
town,  parish,  village  or  other  general 
purpose  political  subdivision  of  a  State. 

“Utility  regulatory  commission” 
means  TVA  or  a  regulatory  authority, 
empowered  by  Federal  or  local  law  to 
fix,  modify,  approve,  or  disapprove  rates 
for  the  sale  of  electric  energy  by  an 
electric  utility  other  than  itself. 

§460.10  Grant  awards. 

(a)  DOE  shall  provide  financial 
assistance  to  a  State  from  sums 
authorized  and  appropriated  for  any 
fiscal  year,  only  upon  annual 
application. 

(b)  Grants  shall  be  awarded  to  States, 
selected  at  the  discretion  of  DOE  on  the 
basis  of  the  evaluation  made  in 
accordance  with  §  460.15,  for  the 
establishment  or  operation  of  an  Office. 

§460. 1 1  Applications. 

(a)  To  be  eligible  to  receive  a  grant 
under  this  part  a  State  shall  submit  an 
application  in  conformity  with 
paragraph  (b)  of  this  section,  on  a  form 
to  be  provided  by  DOE.  This  application 
shall  be  received  by  DOE  on  or  before 
5:30  p.m.  e.d.t.  on  August  15th  preceding 
the  fiscal  year  for  which  Bnancial 
assistance  is  sought,  or  such  other  date 
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as  DOE  may  establish  by  notice 
published  in  the  Federal  Register.  DOE 
shall  annually  send  a  copy  of  this 
regulation  and  an  application  form  to 
the  Governor  of  every  State  and  invite 
him  or  her  to  submit  an  application. 

(b)  Each  application  shall  include: 

(1)  An  overview  statement  of  the 
specific  goals  and  objectives  of  the 
proposed  Office  and  an  explanation  of 
how  they  relate  to  the  goals  and 
objectives  of  an  existing  State  consumer 
interest  office  and  any  commission 
before  which  the  Office  intends  to  assist 
the  representation  of  consumer  interests; 

(2)  A  legal  opinion  setting  forth  the 
manner  in  which  the  State  has  complied, 
or  will  in  a  timely  manner,  comply  with 
the  requirements  of  §  460.12(a): 

(3)  Where  applicable  an  explanation 
of  the  authority,  functions,  organization, 
activities,  budget  and  financial 
resources  of  a  consumer  interest  ofHce 
operating  within  the  State; 

(4)  An  assurance  that  Federal  funds 
requested  under  this  part  will  not  be 
used  to  supplant  State  or  other  funds 
appropriated  to  perform  the  functions 
proposed  to  be  conducted  in  this 
application; 

(5)  A  statement  of  which  of  the 
functions  set  forth  in  §  460.12(a)(2)  are 
proposed  to  be  carried  out  by  the  Office 
with  financial  assistance  under  this  part 
and  a  description  of  the  specific 
activities  through  which  these  functions 
will  be  carried  out; 

(6)  A  detailed  description  of  how  the 
Office  will  meet  the  minimum  program 
requirements  prescribed  by  §  460.12(b) 
and  a  timetable  for  satisfying  these 
requirements; 

(7)  The  amount  of  Federal  financial 
assistance  being  applied  for  under  this 
part,  which  shall  not  exceed  $250,000  for 
any  fiscal  year,  and  a  budget  including 
identification  and  a  description  of 
resources  or  financial  assistance  which 
shall  be  provided  to  an  Office  from 
sources  other  than  the  financial 
assistance  provided  under  this  part; 

(8)  A  description  of  the  organizational 
structure  of  the  Office  including  the 
extent  of  coordination  proposed 
between  the  Office  and  other  parts  of 
the  State  government  representing 
consumers  or  regulating  electric  utilities: 

(9)  A  description  of  the 
responsibilities,  experience  and 
qualifications,  if  known,  of  key 
personnel  and  consultants  proposed  to 
be  used  by  the  Office: 

(10)  A  statement  of  the  task  sequence 
and  a  timetable  for  meeting  the 
requirements  of  §  460.12  (a)  and  (b),  and 
for  implementing  the  activities  for  a  12 
month  period,  by  calendar  quarter. 


beginning  October  1,  of  the  fiscal  year 
for  which  financial  assistance  is  sought; 

(11)  A  detailed  description  of  the 
State’s  need  for  an  Office  operated  with 
Federal  financial  assistance  which  shall 
identify  the  conditions  and 
circumstances  existing  within  the  State 
that  give  rise  to  that  need,  including  the 
following: 

(i)  If  the  applicant  currently  receives 
State,  Federal,  or  other  financial 
assistance  (such  as  assessments  from 
utilities)  to  represent  consumers  in 
proceedings,  the  description  shall 
include — 

(A)  The  applicant’s  accomplishments 
to  date  with  respect  to  electric  utility 
regulatory  matters  including — 

(1)  Studies  conducted  by  the  applicant 
which  were  directly  related  to  its 
involvement  in  a  proceeding; 

(2)  Proceedings  in  which  the  applicant 
was  involved,  issues  discussed, 
commission  decisions  rendered,  and 
known  impact,  if  any,  of  this 
involvement  on  the  outcome  of  the 
proceedings;  and 

(2)  Assistance  provided  by  the 
applicant  to  consumer  groups  on  electric 
-  utility  regulatory  matters. 

(B)  The  degree  to  which  financial 
assistance  obtained  from  sources  other 
than  under  this  part  is  inadequate  to 
perform  the  activities  for  which  DOE 
financial  assistance  under  this  part  is 
requested.  This  description  shall  include 
a  discussion  of  the  prospects  for 
increases  or  decreases  in  the  existing 
State,  Federal  or  other  financial 
assistance. 

(ii)  If  the  applicant  does  not  currently 
receive  State,  Federal,  or  other  financial 
assistance  (such  as  assessments  from 
utilities)  to  represent  consumers  in 
proceedings,  this  description  shall 
include — 

(A)  The  applicant’s  and  the  State’s 
past  attempts  to  obtain  funding  from 
State,  Federal  or  other  sources  to 
represent  consumer  interests  and  the 
reasons  that  these  attempts  were 
unsuccessful; 

(B)  The  magnitude  of  the  electric 
utility  regulatory  matters  in  the  State 
requiring  consumer  representation  in 
proceedings  including — 

[1]  Recent  increases  in  average 
electric  bills  of  different  types  of 
consumers: 

(2)  The  commission’s  positions  on  rate 
ref^orm  initiatives;  and 

(2)  The  type,  quality  and  amount  of 
participation  by  consumer  groups  in 
proceedings  within  the  State  and  the 
responsiveness  of  the  commission  to 
these  consumer  interventions. 

(C)  The  resources  available  to  any 
other  consumer  interest  office  in  the 


State  which  represents  consumer 
interests  in  proceedings. 

(D)  The  potential  benefits  to 
consumers  in  the  State  if  Federal 
financial  assistance  under  this  part  is 
made  available  by  DOE. 

§  460.12  Minimum  program  requirements. 

(a)  Prior  to  the  expenditure  of  any 
grant  funds  and  no  later  than  4  months 
from  the  date  of  a  notification  of  grant 
award  made  under  this  part,  a  grantee 
shall  have  in  existence  or  establish  an 
Office  which — 

(1)  Is  a  consumer  interest  office; 

(2)  Is  empowered  and  has  authority 
under  local  law  to — 

(i)  Make  general  factual  assessments 
of  the  impact  of  proposed  electric  utility 
rate  changes  and  other  proposed 
regulatory  actions  upon  consumers, 
including  residential  consumers; 

(ii)  Provide  technical  or  financial 
assistance  to  an  eligible  consumer  group 
meeting  the  requirements  of  §  460.14  in 
the  presentation  of  its  position  in  a 
proceeding;  and 

(iii)  Advocate  on  its  own  behalf,  a 
position  which  it  determines  represents 
the  position  most  advantageous  to 
consumers,  including  residential 
consumers,  taking  into  account 
developments  in  utility  rate  design 
reform;  and 

(3)  Is  independent  of  a  commission 
with  respect  to  the  following — 

(i)  The  commission  has  no  direct 
control  over  the  Office’s  budget  or  its 
disbursement  of  funds; 

(ii)  The  commission  has  no  authority 
over  the  hiring,  management,  or 
dismissal  of  the  personnel  employed  by 
an  Office;  and 

(iii)  Employees  of  the  Office  do  not 
perform  services  for,  report  to,  or  act  on 
behalf  of,  the  commission. 

(b)  Each  Office  shall  develop  and 
publish  within  4  months  of  the  date  of  a 
grant  award  or  3  months  from  the  date 
upon  which  the  Office  meets  the 
requirements  of  paragraph  (a)  of  this 
section,  whichever  shall  be  later, 
procedures  to  be  approved  by  DOE,  to — 

(1)  Determine  whether  a  consumer 
group  is  an  eligible  consumer  group  in 
accordance  with  the  requirements  of 
this  part; 

(2)  Provide  technical  assistance  to  an 
eligible  consumer  group,  or  financial 
assistance  on  a  full  funding  or  cost 
sharing  basis  to  a  subgrantee  to  make 
one  or  more  presentations  in  a 
proceeding; 

(3)  Establish  priorities  for  providing 
technical  or  financial  assistance  to  ' 
eligible  consumer  groups  taking  into 
consideration — 

(i)  Consumer  interests: 
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(ii)  The  consumer  interest  of,  or 
represented  by,  an  eligible  consumer 
group; 

(iii)  The  composition,  diversity  and 
number  of  members  of  an  eligible 
consumer  group; 

(iv)  The  relative  effectiveness  of  an 
eligible  consumer  group’s  proposed 
presentation,  including  the  extent  to 
which — 

(A)  The  eligible  consumer  group  is 
familiar  with  and  understands  the 
subject  matter  and  issues  involved  in 
the  proceeding; 

(B)  Its  proposed  presentation  is 
feasible  and  well-conceived;  and 

(C)  The  eligible  consumer  group  can 
effectively  represent  a  consumer  interest 
in  a  proceeding; 

(v)  The  uniqueness  or  novelty  of  an 
eligible  consumer  group’s  position  or 
point  of  view;  and 

(vi)  Where  financial  assistance  is  to 
be  provided,  the  experience  and 
expertise  of  a  consultant  which  an 
eligible  consumer  group  intends  to 
engage; 

(4)  Advocate  on  its  own  behalf  a 
position  in  a  proceeding  which  it 
determines  represents  the  position  most 
advantageous  to  consumers  which  shall 
involve  the  performance  of  activities 
including —  ^ 

(i)  Consideration  of  views  and  data 
obtained  from  consumers  through  the 
use  of  such  information  gathering 
techniques  as  a  public  hearing,  survey, 
or  consumer  advisory  committee,  to 
ensure  that  the  Office  obtains  and 
considers  the  broadest  possible 
spectrum  of  consumer  views; 

(ii)  Obtaining  qualified  witnesses  and 
preparing  testimony  and  other 
submissions  for  presentation  in  a 
proceeding; 

(iii)  Analysis  and  consideration  of 
developments  in  innovative  utility  rate 
design  reform; 

(5)  Make  general  factual  assessments 
of  the  impact  of  proposed  rate  changes 
and  other  proposed  regulatory  actions 
upon  consumers;  and 

(6)  Identify  consumer  groups  and 
provide  them  with  information 
concerning  this  program  and  its 
operation. 

(c)  After  complying  with  the 
requirements  of  paragraph  (b)  of  this 
section,  an  Office  shall  carry  out 
activities  for  the  fimctions  prescribed  in 
§  460.12(a)(2)(ii)  and  (iii).  DOE  may  upon 
application  by  a  grantee  or  OfBce  and 
for  good  cause  shown,  extend  the  time 
limit  set  to  meet  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 


§  460.13  Allowable  expenditures. 

(a)  Financial  assistance  provided 
under  this  part  shall  be  used  for  the 
establishment  or  operation  of  an  Office, 
and  grant  funds  awarded  in  any  year 
shall  only  be  expended  for  the 
following — 

(1)  Compensation  of  employees  of  the 
Office; 

(2)  No  more  than  10  percent  shall  be 
used  for  administrative  expenses  of  an 
Office  exclusive  of  compensation 
provided  under  subparagraph  (1)  of  this 
paragraph; 

(3)  No  more  than  20  percent  may  be 
paid  to  contract  for  the  use  of  computers 
and  similar  equipment  for  the  storage 
and  analysis  of  data; 

(4)  No  more  than  45  percent  may  be 
paid  for  the  services  of  consultants: 
Provided,  That  no  consultant  shall 
receive  in  excess  of  20  percent,  subject 
to  the  aggregate  limitation  of 
subparagraph  (6)  of  this  paragraph; 

(5)  Payments  to  subgrantees  to  carry 
out  the  functions  described  in 

§  460.12(a)(2)(ii)  in  accordance  with  the 
requirements  of  this  part:  Provided,  That 
total  payments  to  subgrantees  shall  not 
exceed  45  percent  of  the  grant  funds 
awarded,  subject  to  the  aggregate 
limitation  of  subparagraph  (6)  of  this 
paragraph; 

(6)  No  more  than  60  percent  in  the 
aggregate  may  be  paid  for  the  services 
of  consultants  and  to  subgrantees  under 
paragraphs  (4)  and  (5)  of  this  paragraph; 

(7)  Payments  to  a  consultant  by  an 
Office  or  subgrantee  shall  not  exceed 
the  prevailing  market  rate  for  the  level 
and  quality  of  the  personal  service;  and 

(8)  Reasonable  costs  of  an  Office  or 
subgrantee  for  travel  and  transportation 
for  an  employee,  consultant  or  a  person 
performing  services,  such  as  a  volunteer. 

(b)  No  grant  funds  shall  be  expended 
until  a  State  has  established  an  Office 
which  meets  the  requirements  of 

§  460.12(a). 

(c)  For  the  purposes  of  subparagraph 
(a)(4)  of  this  section,  a  consultant  shall 
include — 

(1)  Any  person  which  employs  or 
otherwise  uses  the  personal  services  of 
the  consultant  including  employment  by 
a  partnership,  corporation,  sole 
proprietorship,  or  other  business 
enterprise  engaged  in  performing 
personal  services; 

(2)  Any  person  in  which  the 
consultant  owns  10  percent  or  more  of 
the  stock,  including  options  to  purchase 
stock,  or  other  securities  issued  by  a 
corporation,  or  any  person  engaged  in 
performing  personal  services  in  which 
the  consultant  has  a  Hnancial  interest 
which  is  equal  to  or  exceeds  10  percent; 


(3)  Any  person,  such  as  a  parent 
company  or  affiliate,  which  owns  10 
percent  or  more  of  the  stock,  including 
options  to  purchase  stock,  of  the 
consultant,  or  other  securities  issued  by 
the  consultant,  or  owns  a  financial 
interest  of  any  kind  in  the  consultant 
which  is  equal  to  or  exceeds  10  percent; 

(4)  Any  business  entity  engaged  in 
performing  personal  services  including  a 
corporation,  partnership,  consortium  or 
other  enterprise  in  which  the  consultant 
is  an  officer  or  director,  partner  or  active 
principal;  and 

(5)  Any  business  entity  including  a 
corporation,  partnership,  consortium  or 
other  business  enterprise  engaged  in 
providing  personal  services  in  which  the 
consultant  participates  in  a  profit- 
sharing  program. 

§  460. 1 4  Eligible  consumer  groups. 

No  consumer  group  shall  receive 
financial  or  technical  assistance  from  an 
Office  unless — 

(a)  The  consumer  group’s — 

(1)  Representation  of  a  consumer 
interest  would  substantially  contribute 
to  a  full  and  fair  determination  of  the 
issues  to  be  considered  in  the 
proceeding;  and 

(2)  Participation  in  the  proceeding  is 
necessary  to  the  effective  representation 
of  the  consumer  interest;  and 

(b)  The  consumer  interest  would  not 
be  effectively  represented  because — 

(1)  The  consumer  group  does  not  have 
reasonably  available  and  cannot 
reasonably  obtain  sufficient  resources  to 
participate  effectively  in  the  proceeding; 
or 

(2) (i)  The  economic  gain  or  loss  to  the 
consumer  group  and  any  consumer  with 
regard  to  the  outcome  of  the  proceeding 
is  small  relative  to  the  costs  of  effective 
participation  in  the  proceeding;  and 

(ii)  The  costs  of  effective  participation 
are  small  relative  to  the  social, 
economic  or  environmental 
consequences  of  the  outcome  of  the 
proceeding. 

§  460. 1 5  Selection  of  grantees. 

(a)  DOE  shall  evaluate  an  application 
submitted  in  accordance  with  §  460.11 
through  the  use  of  a  rating  system  with  a 
total  of  100  points  under  which  up  to  50 
points  may  be  scored  for  the  quality  of 
the  proposed  Office  and  up  to  50  points 
may  be  scored  for  a  State’s  need  to 
establish  or  operate  an  Office. 

(b)  DOE  shall  evaluate  the  quality  of  a 
proposed  Office  on  the  basis  of  its 
conceptualization  and  feasibility  of  its 
implementation  taking  into  account — 

(1)  The  precision  with  which  goals 
and  objectives  for  the  Ofiice  are 
defined; 
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(2)  Whether  the  activities  proposed 
for  the  Office  will  effectively  carry  out 
the  functions  selected  in  accordance 
with  §  460.11(bK5); 

(3)  The  responsibilities,  experience 
and  competence  of  the  key  personnel 
and  consultaats  proposed  for  the  Office; 

(4)  The  organizational  structure  of  the 
Office  including  the  extent  of 
coordination  proposed  between  the 
Office  and  other  parts  of  the  State 
government  representing  consumers  or 
regulating  electric  utilities; 

(5)  The  feasibility  of  the  Office 
complying  with  the  requirements  of 
§  460.12; 

(6)  The  task  sequence  for  activities 
and  the  likelihood  that  an  Office  can 
meet  the  schedule  of  the  proposed 
timetable  as  required  by  1 460.11(b)(10); 
and 

(7)  The  adequacy  of  the  budget 
required  by  §  460.11(b)(7)  in  relationship 
to  the  proposed  activities. 

(c)  DOE  shall  evaluate  a  State’s  need 
for  an  Office  based  upon — 

(1)  The  magnitude  of  need 
demonstrated  in  the  description 
provided  in  response  to  S  460.11(b)(ll), 
for  which  up  to  25  points  may  be  scored; 
and 

(2)  DOE'S  analysis  of  a  State’s  need 
for  an  Office  based  on  the  State’s 
ranking  against  the  following  needs 
factors  as  computed  by  DOE,  for  which 
up  to  25  points  may  be  scored: 

(i)  The  average  revenue  per  kWh 
calculated  for  all  electric  utilities  within 
the  State;  and 

(ii)  The  percentage  of  per  capita 
income  of  residential  consumers  within 
the  State  which  is  spent  for  electricity 
for  residential  use. 


(d)  A  grantee  which  receives  the 
notice  referred  to  in  paragraph  (b)  of 
this  section  may  file  a  written  response 
containing  an  explanation  of  how  it  will 
comply  with  the  requirements  of  this 
part,  or  a  statement  of  its  views  and 
supporting  data  explaining  why  the 
grant  should  not  be  terminated.  This 
response  shall  be  made  by  registered 
mail,  return  receipt  requested,  not  later 
than  10  days  after  the  receipt  of  the 
notice  referred  to  in  paragraph  (c)  of  this 
section. 

(e)  Within  20  days  after  the  grantee’s 
receipt  of  notice  in  accordance  with  the 
procedures  set  forth  in  paragraph  (c)  of 
this  section,  the  Secretary,  after 
consideration  of  any  response  filed  by 
the  grantee,  shall  determine  whether  or 
not  to  terminate  the  grant  for  failure  to 
comply  substantially  with  the 
requirements  of  this  part  and  issue  a 
written  statement  explaining  the 
reasons  for  this  determination. 

(f)  Upon  issuance  of  the  notice 
referred  to  in  paragraph  (b)  of  this 
section,  DOE  may  suspend  payments  to 
any  grantee  pending  a  final 
determination.  If  the  Secretary  makes  a 
final  determination  of  substantial  failure 
to  comply,  the  grantee  will  be  ineligible 
to  participate  in  the  program  unless  and 
until  DOE  is  satisfied.that  the  failure  to 
comply  has  been  corrected. 
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§  460.16  Grant  termination. 

(a)  Grants  may  be  terminated  for 
convenience  at  any  time  by  mutual 
agreement  of  both  the  grantee  and  DOE. 

(b)  Grants  may  be  suspended  or 
terminated  for  cause  when  DOE  finds 
there  is  a  failure  by  the  grantee  to 
comply  substantially  with  the  provisions 
of  this  part.  A  suspension  or  termination 
notice  shall  be  issued  in  accordance 
with  §  460.114  of  Subpart  B  of  the  DOE 
Assistance  Regulation  (10  CFR  600). 

(c)  DOE  shall  issue  this  notice  in  the 
form  of  a  written  notice  mailed  by 
registered  mail,  return  receipt  requested, 
to  the  grantee  and  shall  include  (1)  a 
statement  of  the  reasons  for  the  finding 
referred  to  in  paragraph  (b)  of  this 
section  together  with  an  explanation  of 
any  remedial  action  which,  if 
undertaken,  would  result  in  compliance; 
and  (2)  the  date  upon  which  the  grant 
will  be  terminated. 
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